TERMS & CONDITIONS AND LIMITED WARRANTY
This agreement (this “Agreement”), consisting of these Terms and Conditions, and the associated Order Acknowledgement is binding upon Roper Pump
Company, hereinafter “SELLER,” and the customer, hereinafter “BUYER.” By placing an order for a product with the Seller, the Buyer agrees to these
Terms and Conditions of sale and acknowledges that the person placing the order has the authority to enter into the Order Acknowledgement on Buyer’s
behalf.
LEGAL EFFECT: Except as expressly otherwise agreed to in writing by
an authorized representative of Seller, the following terms and conditions
shall apply to and form a part of any Order Acknowledgement. Seller
may suspend its performance of any Order Acknowledgement if Buyer
defaults in the performance of its duties under the Order
Acknowledgement or under any other agreement between the Buyer and
Seller.
ACCEPTANCE: The sale of goods and services is expressly conditional
on Buyer’s acceptance of Seller’s terms and conditions as stated herein.
Provided that Seller’s terms and conditions have not been previously
accepted by Buyer, Buyer’s receipt of goods or services shipped under
this Agreement constitutes acceptance of these terms and conditions. No
additional, different or conflicting provisions proposed by Buyer are
acceptable to Seller and are hereby specifically rejected, Seller being
unwilling to sell goods on any terms conflicting with, limiting or modifying
the terms hereof. Buyer shall not sell, transfer or otherwise provide any
goods to another for resale without the prior, written authorization of
Seller. Seller reserves the right to sell and to authorize other entities to
sell such goods through all means and channels of distribution and in
competition with Buyer. Buyer acknowledges that it has no authority to
bind or contract in the name or for the account of Seller, to create any
liability against Seller or to exert any direction or control over Seller’s
personnel.
CHANGES:
This
Agreement
and
the
associated
Order
Acknowledgement constitutes the entire agreement between Seller and
Buyer with respect to the subject matter thereof, and supersedes all prior
oral or written agreements. This Agreement and the associated Order
Acknowledgement may not be amended or modified, except by a further
written agreement signed by an authorized representative of Seller.
Seller reserves the right to make reasonable changes to an Order
Acknowledgement, including changes as to packaging, testing,
specifications, designs and delivery schedules. The terms and conditions
of any purchase order or other instrument issued by Buyer or its agent in
connection with this Agreement and the associated Order
Acknowledgement or any goods sold thereunder that is in addition to or
inconsistent with the terms and conditions of this Agreement or the
associated Order Acknowledgement are null and void and shall not be
binding on Seller. Buyer’s changes made after formation of this
Agreement that affect the schedule or requirements for services or
otherwise affect the scope of this Agreement shall be submitted in writing
by Buyer and shall become binding only if approved in writing by Seller’s
cognizant representative. All charges and delays resulting from such
changes shall be solely determined by Seller and shall be binding upon
Buyer.
TERMINATION, SUSPENSION, AND CANCELED ORDERS: Provided
that Seller receives adequate written notice from Buyer, Buyer may
terminate or suspend performance at Buyer’s convenience subject to all
reasonable charges, which charges shall be solely determined by Seller.
Buyer cannot cancel or alter Orders without the Seller’s written consent.
If Seller grants such consent, Buyer will reimburse Seller for all of
Seller’s losses and expense caused by such cancellation or alteration,
including without limitation all of Sellers additional costs caused by
changes in design or specifications, or by product revisions, and all
incidental and consequential damages incurred by Seller as a result of
such cancellation or alteration. No goods may be returned to Seller
except with Seller’s written consent. Title in a returned good will pass
when Seller takes possession of the returned goods.
CREDIT: The amount of credit offered by Seller to Buyer is contingent
upon Seller’s opinion of Buyer’s capacity, ability, and willingness to
promptly pay for goods and services received under the terms of this
Agreement. Provided that, in Seller’s opinion, there is a material adverse
change in Buyer’s financial condition and/or Buyer has not, within the
agreed time, fully paid for goods and services previously supplied under
this and/or another Agreement(s) with Seller, Seller reserves the right to
revoke Buyer’s credit and/or suspend performance on this and/or other
orders for goods and services.

PAYMENTS: Standard terms for customers who qualify for credit net 30.
A monthly service charge of 1.5% may be charged on amounts owed by
Buyer to Seller that have not been paid within by the due date, subject to
the maximum amount permitted by law.
TAXES. Buyer assumes exclusive liability for any and all taxes, tariffs,
fees, duties, withholdings or like charges, whether domestic or foreign,
now imposed or hereafter becoming effective (“Taxes”) related to the
goods and its purchases from Seller, including without limitation, federal,
provincial, state and local taxes, value-added taxes, goods and services
taxes, stamp, documentary, excise or property taxes, duties and other
governmental charges.
TITLE AND LIEN RIGHTS: The equipment will remain personal
property, regardless of how it is installed or affixed to any realty or
structure. After delivery to Buyer, Seller will have all such rights,
including security interests and liens, in the equipment as lawfully may
be conferred upon Seller by contract under any applicable provision of
law. Buyer agrees to cooperate fully with Seller in the filing of any
financing statements, including Uniform Commercial Code (UCC) filings
or other documents necessary to perfect such interests and liens. If
Buyer defaults in its obligations under the Order Acknowledgement
before the price (including any notes given therefore) of the equipment
has been fully paid in cash, Seller may take any and all actions permitted
by law to protect its interests including, where permissible, repossession
of such equipment.
SHIPMENTS: All sales are Ex-Works Factory (as such term is defined by
the International Chamber of Commerce as of the date hereof). Shipping
contracts made by Seller shall be to Buyer’s account. All claims for loss
or damage after risk of loss has passed to Buyer shall be filed by Buyer
with the carrier. Buyer shall be liable to Seller for the full price of the
goods, irrespective of loss or damage in transit. Seller shall not be
required to provide freight cost receipts to Buyer at the time of invoice.
Buyer shall bear all risk and expense for delivery of goods, including
without limitation, shipping, loading, unloading, storage, freight, and
insurance. Goods may be shipped to Buyer in whole or in part. Title to
goods shall pass to Buyer when delivered to the carrier or the Buyer,
whichever occurs first, even if the goods are shipped freight prepaid.
Among other things, a signed delivery receipt or bill of lading will
constitute proof of delivery. The choice of carrier is made solely at the
discretion of Seller, and Seller makes no representation as to the
acceptability of a particular carrier. Except when Seller expressly agrees
in writing, Seller does not guarantee shipment or delivery by a certain
date or time, although Seller will strive to deliver goods by the date that it
may communicate to Buyer. Seller shall not be liable to Buyer, or any
other person, for any loss or damage of any kind which results from
delay in shipment, delivery, or failure to give notice of delay, whether or
not such delay was caused by Seller or otherwise. Seller reserves the
right to backorder any goods and to ship from backorder in such order as
Seller determines.
LIMITED WARRANTY: Seller warrants, to its original Buyer, that goods
manufactured by Seller are free from defects in material and
workmanship for 12 months from date of shipment (except for specified
products with warranties that supercede this limited warranty. Please
consult factory for these products). The Buyer hereby acknowledges
and agrees, though free from defects in material and workmanship at the
time of shipment, that the useful life of goods manufactured by Seller will
vary depending upon the Buyer’s frequency of use, application, and
other factors, with regard to such goods. In that respect, notwithstanding
any other provision to the contrary in the Agreement, these Terms and
Conditions, or the Order Acknowledgement, the Seller specifically does
not warrant the useful life of any product. If a failure to conform to
specifications or a defect in materials or workmanship is discovered
within this period, Seller must promptly be notified in writing within thirty
(30) days, which notification, in any event must be received no later than
12 months from the date of shipment. Within a reasonable time after
such notification, Seller will correct any failure to conform to
specifications or any defect in materials or workmanship, or in lieu of

such repair, and at its sole option, shall replace the equipment. THE
ABOVE ARE THE BUYER’S EXCLUSIVE REMEDIES FOR BREACH
OF WARRANTY. Seller does not warrant: (a) defects caused by failure
to provide suitable installation environment for the product, (b) damage
caused by use of the product for purposes other than those for which it
was purchased, (c) damage caused by disasters such as fire, flood,
wind, and lightning, (d) damage caused by unauthorized attachments, or
modification, (e) any other abuse or misuse by the Buyer, including
improper installation; or (f) goods which have been damaged or altered
by Buyer or its customers.
Each good sold by Seller to Buyer shall be deemed to be without defect
and in conformity with its specifications and the terms of this Agreement
and the associated Order Acknowledgement even though reasonable
variances may exist. As a result, Seller cannot and does not guarantee
that goods sold hereunder, whether in whole or in part, will exactly match
in specification or otherwise, and Buyer acknowledges that reasonable
variance is permissible. Additionally, Seller shall have no liability if a
good does not conform to any applicable state, county or local
ordinance, as the conformity of a good to each state, county and local
ordinance is the sole responsibility of the Buyer. Seller reserves the right
to change its goods and the components of its goods without prior notice
to Buyer, although in circumstances where an order from Buyer has
been accepted by Seller, Seller will use commercially reasonable efforts
to ensure that such change will not affect performance of the good in a
materially adverse manner.
EXCEPT AS SET FORTH ABOVE AND TO THE MAXIMUM EXTENT
PERMITTED BY LAW, SELLER MAKES NO OTHER WARRANTIES
FOR A PRODUCT OR UNDER THIS AGREEMENT OR ANY ORDER
ACKNOWLEDGEMENT AND HEREBY DISCLAIMS ALL OTHER
WARRANTIES, EXPRESS OR IMPLIED, INCLUDING BUT NOT
LIMITED TO THE WARRANTY OF FITNESS FOR A PARTICULAR
PURPOSE OR USE, AND INCLUDING THE WARRANTY OF
MERCHANTABILITY. IN NO CASE SHALL SELLER BE LIABLE FOR
ANY SPECIAL, INCIDENTAL, OR CONSEQUENTIAL DAMAGES
BASED UPON ANY LEGAL THEORY, INCLUDING BUT NOT LIMITED
TO LOSS OF PROFITS, LOSS OF SAVINGS OR REVENUE, LOSS OF
USE OF THE PRODUCT OR ANY ASSOCIATED EQUIPMENT, COST
OF CAPITAL, COST OF ANY SUBSTITUTE EQUIPMENT, FACILITIES
OR SERVICES, DOWNTIME, THE CLAIMS OF THIRD PARTIES
INCLUDING CUSTOMERS, INJURY TO PROPERTY AND, UNLESS
PRECLUDED UNDER APPLICABLE STATE LAW, BODILY AND
PERSONAL INJURY.
INDEMNITY; LIABILITY LIMITATION:
Buyer hereby agrees to
indemnify, reimburse in full, defend and hold harmless Seller, its
subsidiaries, affiliates, officers, directors, personnel and agents from and
against any and all liability, claims, suits, actions, losses, costs or
expenses including (without limitation) reasonable attorneys’ fees
relating to or arising out of any claim or demand (a) for any Taxes or
related penalties and interest, (b) due to Buyer’s breach of the Order
Acknowledgement; (c) that Buyer’s customers or a third party may make
against Seller based upon or arising from damage due to the acts and/or
omissions of Buyer or due to the installation of the goods; (d) for
infringement or misappropriation of a third party’s intellectual property
rights based upon Seller’s incorporation of any designs, formulas or
specifications in any goods where such designs, formulas or
specifications have been specifically ordered or requested by Buyer. To
the maximum extent allowable under applicable law and excluding those
liabilities that by law Seller cannot limit or disclaim, (i) Seller’s aggregate
liability arising from or relating to this Order Acknowledgement or goods,
regardless of the cause of action asserted, is limited to the amount paid
by Buyer to Seller for the applicable goods and (ii) Seller shall not be
liable for any special, incidental, consequential, indirect, or punitive
damages, including without limitation, lost revenues, loss of use of the
goods,
loss
resulting
from
improper
storage,
processing,
padding/cushion, delay in delivery or shipment or errors in shipment or
labeling, loss of data, or the cost of any substitute goods or related
equipment, even if Seller has been advised of the possibility of such
damages.
EXPORT RESTRICTIONS: Buyer shall not export or re-export goods in
violation of any applicable laws or regulations of the United States or the
country in which Buyer obtained them.
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CONFIDENTIAL INFORMATION. During the term of this Agreement
and the associated Order Acknowledgement and for the longer of (a)
three (3) years following its termination and (b) for such Confidential
Information of Seller that is a Trade Secret of Seller as defined by
applicable law, for the life of such Seller Trade Secret, Buyer agrees to
receive and hold Confidential Information of Seller in trust and in strictest
confidence and shall not use, reproduce, distribute, disclose or otherwise
disseminate any Confidential Information except as necessary to perform
its obligations hereunder. Disclosures of the Confidential Information
may be made only to Buyer’s employees and agents who have a specific
need to know and are subject to confidentiality restrictions at least as
restrictive as those contained herein. “Confidential Information” means
confidential information relating to the business, products and services of
Seller which is or has been disclosed to Buyer, and which has value to
Seller and is not generally known to Seller’s competitors, including
(without limitation), information regarding the specifications provided to
Buyer by Seller and Seller’s product plans, designs, costs, prices,
finances, marketing plans, business opportunities, personnel, R&D
activities and know-how.
CONTROLLING LAW: This Agreement and the associated Order
Acknowledgement entered into hereunder shall be governed and
construed in accordance with the laws of the State of Georgia and of the
United States of America without reference to any conflicts of law
principles; the parties submit themselves to the jurisdiction of the federal
and state courts located in Jackson County, Georgia, which shall have
exclusive jurisdiction of any disputes arising hereunder, and the parties
waive any objection to venue therein. The United Nations Convention on
Contracts for the International Sale of Goods, the Uniform Law on the
Formation of Contracts for the International Sale of Goods, and any
applicable international discovery and service of process conventions
shall not be applicable. In the event legal action is undertaken by Seller
to collect any amounts due to Seller by Buyer hereunder and if Seller
prevails in such action, then Buyer shall reimburse Seller for its
reasonable attorney fees and costs incurred in conjunction with such
action, which amount shall not exceed the maximum amount allowed by
law of the forum in which such action is brought.
ASSIGNMENT: Neither this Agreement nor any associated Order
Acknowledgement may be assigned by the Buyer, or its contents
publicized by the Buyer, without the written consent of Seller. Seller
shall have the right to assign, transfer or sublicense all or any part of this
Agreement or any associated Order Acknowledgement to another at any
time and without the consent of Buyer.
MISCELLANEOUS: The various provisions of this Agreement and any
associated Order Acknowledgement are severable, and any
determination of invalidity or unenforceability of any one provision hereof
shall no bearing on the continuing force and effect of the remaining
provisions hereof.
This Agreement and any associated Order
Acknowledgement and the terms and conditions contained herein
constitute the entire understanding of the parties with respect to the
purchase and sale of the goods, and any prior agreements, with respect
thereto, whether written or oral, are superseded hereby. This Agreement
and any associated Order Acknowledgement shall be binding on the
parties and their respective successors and any permitted assigns.
ELECTRONIC DATA INTERCHANGE. The parties may execute a Order
Acknowledgement by transmitting and receiving the data contained in
the Order Acknowledgement electronically rather than in paper form. To
provide the legal validity and enforceability of such Order
Acknowledgement, the parties further agree that the data transmitted
herein will be considered “in writing” and to have been “signed.” The
parties agree not to contest the validity or enforceability of a Order
Acknowledgement because of the electronic origination, transmission,
storage or handling of such Order Acknowledgement. Any computer
printout of the data contained in the Order Acknowledgement will be
considered an “original” when maintained in the ordinary course of
business and will be admissible as between the parties to the same
extent and under the same conditions as other business records
maintained in documentary form. The parties agree to properly use
those security procedures which are reasonably sufficient to ensure that
a transmission of the data contained in a Order Acknowledgement is
authorized and to protect its business records and data from improper
sources.

